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award or explain in detail any objec-
tions to the award requested and iden-
tify the facts relied on in support of 
the agency’s position. The adjudicative 
officer may for good cause grant an ex-
tension of time for filing an answer. 

(b) Within 15 calendar days after 
service of an answer, the applicant may 
file a reply. If the reply is based on any 
alleged facts not already in the record 
of the proceeding, the applicant shall 
include with the reply either sup-
porting affidavits or a request for fur-
ther proceedings under § 13.25. 

(c) Any party to or participant in a 
proceeding may file comments on an 
application within 30 calendar days, or 
on an answer within 15 calendar days 
after service of the application or an-
swer. 

[48 FR 45252, Oct. 4, 1983, as amended at 69 FR 
2847, Jan. 21, 2004] 

§ 13.24 Settlements. 
The applicant and the agency’s liti-

gating party may agree on a proposed 
settlement of the award at any time 
prior to final action on the application. 
If the parties agree on a proposed set-
tlement of an award before an applica-
tion has been filed, the application 
shall be filed with the proposed settle-
ment. All settlements must be ap-
proved by the adjudicative officer and 
the head of the agency or office or his 
or her designee before becoming final. 

§ 13.25 Further proceedings. 
(a) Ordinarily, a decision on an appli-

cation will be made on the basis of the 
hearing record and pleadings related to 
the application. However, at the re-
quest of either the applicant or the 
agency’s litigating party, or on his or 
her own initiative, the adjudicative of-
ficer may order further proceedings, in-
cluding an informal conference, oral 
argument, additional written submis-
sions, or an evidentiary hearing. Such 
further proceedings shall be held only 
when necessary for full and fair resolu-
tion of the issues arising from the ap-
plication, and shall be conducted as 
promptly as possible. In no such fur-
ther proceeding shall evidence be intro-
duced from outside the administrative 
record in order to prove that the De-
partment’s position was, or was not, 
substantially justified. 

(b) A request that the adjudicative 
officer order additional written sub-
missions or oral testimony shall iden-
tify the information sought and shall 
explain why the information is nec-
essary to decide the issues. 

(c) The adjudicative officer may im-
pose sanctions on any party for failure 
to comply with his or her order to file 
pleadings, produce documents, or 
present witnesses for oral examination. 
These sanctions may include but are 
not limited to granting the application 
partly or completely, dismissing the 
application, and diminishing the award 
granted. 

[48 FR 45252, Oct. 4, 1983, as amended at 69 FR 
2847, Jan. 21, 2004] 

§ 13.26 Decisions. 
The adjudicative officer shall issue 

an initial decision on the application 
as promptly as possible after the filing 
of the last document or conclusion of 
the hearing. The decision must include 
written findings and conclusions on the 
applicant’s eligibility and status as a 
prevailing party, including a finding on 
the net worth of the applicant. Where 
the adjudicative officer has determined 
under § 13.11(b) that the applicant’s net 
worth information is exempted from 
disclosure under the Freedom of Infor-
mation Act, the finding on net worth 
shall be kept confidential. The decision 
shall also include, if at issue, findings 
on whether the agency’s position was 
substantially justified, whether the ap-
plicant unduly protracted the pro-
ceedings, an explanation of any dif-
ference between the amount requested 
and the amount awarded, and whether 
any special circumstances make the 
award unjust. 

§ 13.27 Agency review. 
(a) The appellate authority for any 

proceedings shall be the official or 
component that would have jurisdic-
tion over an appeal of the merits. 

(b) If either the applicant or the 
agency’s litigating party seeks review 
of the adjudicative officer’s decision on 
the fee application, it shall file and 
serve exceptions within 30 days after 
issuance of the initial decision. Within 
another 30 days after receipt of such 
exceptions, the opposing party, if it has 
not done so previously, may file its 
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own exceptions to the adjudicative offi-
cer’s decision. The appellate authority 
shall issue a final decision on the appli-
cation as soon as possible or remand 
the application to the adjudicative offi-
cer for further proceedings. Any party 
that does not file and serve exceptions 
within the stated time limit loses the 
opportunity to do so. 

[69 FR 2847, Jan. 21, 2004] 

§ 13.28 Judicial review. 
Judicial review of final agency deci-

sions on awards may be obtained as 
provided in 5 U.S.C. 504(c)(2). 

§ 13.29 Payment of award. 
The notification to an applicant of a 

final decision that an award will be 
made shall contain the name and ad-
dress of the appropriate Departmental 
finance office that will pay the award. 
An applicant seeking payment of an 

award shall submit to that finance offi-
cer a copy of the final decision grant-
ing the award, accompanied by a state-
ment that the applicant will not seek 
review of the decision in the United 
States courts. The Department will 
pay the amount awarded to the appli-
cant within 60 days, unless judicial re-
view of the award or of the underlying 
decision of the adversary adjudication 
has been sought by the applicant or 
any other party to the proceedings. 

§ 13.30 Designation of adjudicative of-
ficer. 

Upon the filing of an application pur-
suant to § 13.11(a), the officer who pre-
sided over the taking of evidence in the 
proceeding which gave rise to the ap-
plication will, if available, be auto-
matically designated as the adjudica-
tive officer for the handling of the ap-
plication. 

APPENDIX A TO PART 13 

Proceedings covered Statutory authority Applicable regulations 

Office of Inspector General 

1. Proceedings to impose civil monetary penalties, 
assessments, or exclusions from Medicare and 
State health care programs.

42 U.S.C. 1320a–7a(c)(2); 1320b– 
10(c); 1395i–3(b)(3)(B)(ii), 
(g)(2)(A)(i); 1395l (h)(5)(D), (i)(6); 
1395m(a)(11)(A), (a)(18), (b)(5)(C), 
(j)(2)(A)(iii); 1395u(j)(2), (k), (l )(3), 
(m)(3), (n)(3), (p)(3)(A); 
1395y(b)(3)(C), (b)(6)(B); 
1395cc(g); 1395dd(d)(1)(A), (B); 
1395mm(i)(6)(B); 1395nn(g)(3), (4); 
1395ss(d); 1395bbb(c)(1); 
1396b(m)(5)(B); 1396r(b)(3)(B)(ii), 
(g)(2)(A)(i); 1396t(i)(3); 11131(c); 
11137(b)(2).

42 CFR Part 1003; 42 CFR Part 
1005. 

2. Appeals of exclusions from Medicare and State 
health care programs and/or other programs 
under the Social Security Act.

42 U.S.C. 1320a–7(f); 1395l (h)(5)(D); 
1395m(a)(11)(A), (b)(5)(C); 
1395u(j)(2), (k), (l )(3), (m)(3), 
(n)(3), (p)(3)(B).

42 CFR Part 1001; 42 CFR Part 
1005. 

3. Appeal of exclusions from programs under the 
Social Security Act, for which services may be 
provided on the recommendation of a Peer Re-
view Organization.

42 U.S.C. 1320c–5(b)(4), (5) .............. 42 CFR Part 1004; 42 CFR Part 
1005. 

4. Proceedings to impose civil penalties and as-
sessments for false claims and statements.

31 U.S.C. 3803 ................................... 45 CFR Part 79. 

Centers for Medicare & Medicaid Services 

1. Proceedings to suspend or revoke licenses of 
clinical laboratories.

42 U.S.C. 263a(i); 1395w–2 ............... 42 CFR Part 493, Subpart R. 

2. Proceedings provided to a fiscal intermediary be-
fore assigning or reassigning Medicare providers 
to a different fiscal intermediary.

42 U.S.C. 1395h(e)(1)–(3) .................. 42 CFR 421.114, 421.128. 

3. Appeals of determinations that an institution or 
agency is not a Medicare provider of services, 
and appeals of terminations or nonrenewals of 
Medicare provider agreements.

42 U.S.C. 1395cc(h); 1395dd(d)(1)(A) 42 CFR 489.53(d); 42 CFR Part 
498. 
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